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VIA HAND DELIVERY 

Marlene I I .  Dortch 
Srcretary 
Federal Communications Coininission 
Portals 11, Filing Counter TW-A325 
445 12th Street, NW 
Washington, DC 20554 

Re: Docket No. MB 02-235 
Transfer of Control of Broadcast Stations Licensed to Hispanic 
Broadcasting Corporation 
File Nos. BTC, BRCFTB, BTCH-20020723 ABL-ADR 
and BTCH-20021125-ABD-ABH 

Dear Ms. Dortch 

'This lctter is written on behall' 0 1  Hispanic Broadcasting Corporation ("HBC"), parent of the 
licciisces of the broadcast stations &hich are the subject of the above-referenced pending transfer 
ol'control applications 

As inentioned i n  Exhibit 9 to the licensees' portion of the foregoing applications, on June 12, 
2002, Spanish Broadcasting System, Inc. C'SBS") filed a Complaint against HBC in the United 
States District Court for the Southern District of Florida (Case No. 02-21755) which alleged that 
HBC had engaged in anti-competitive actions in violation of various federal and state statutes 
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On February 3 ,  2003, we reported to the Commission that an Order was issued by the District 
C'oun granting Defendants' Motions to Dismiss the Plaintiffs federal claims, with prqudice. 
This is to inform the Commission that on August 6 ,  2003, the District Court entered an Order 
denying SBS's Corrected Motion for Reconsideration. A copy of the August 6 ,  2003 Order is 
supplied with ,this letter 

Respectfully submitted 

COHN AND MARKS LLP 

Counsel to Hispanic Broadcasting 
Corporation 

Enclosure 

cc Chairman Michael K .  Powell 
Commissioner Kathleen Q. Abernathy 
Commissioner Michael J. Copps 
Commissioner Kevin J Martin 
Commissioncr Jonathan S Adelstein 
David Brown, Esq (Media Bureau, FCC) 
Barbara Kreisman, Esq. (Video Division, Media Bureau, FCC) 
Scott R.  Flick, Esq. (Counsel to Univision Communications Inc ) 
Arthur V Belendiuk. Esq. (Counsel to National Hispanic Policy Institute, Inc.) 
IIarry 1; Cole. Esq (Counsel to Elgin FM Limited Partnership) 
Qualex InternationaliRm CY-B402 
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UNITED STATES DMXICT COURT 
SOUTHERN DETRICT OF BLORXDA 
CASE NO. O~-ZI~~~-SEITZIBANDSTRA 

SPANISH BROAJICASTING SYSTEM, INC. 

PlaintiK 

V. 

CLEAR CHANNEL COMMUNICATIONS, INC. and 
HISPANJC BROADCASTING CORPORATION. 

Defendants. 
I 

ORDER DE E P  

THJSCAUSE isbeforetheCounonPlaintiffsCorrectedMotionforReconsi~tionofthe COW’S 

Order Granting Defendants’ Motions to Dismiss with Prejudice. PX. 611. Upon review ofthe motion, the 

responses, and the reply, the Plaintiffs Motion is denied. Plamnff does not: (1) preoent newly available 

evidence, (2) ciLe to any change in conuoUing law, or (3) demonsirate that the COUrt’S January 3 1,2003 

Order Chanting Defendants’ iModms to Disunss wth Prejudice (“Order”) WBS clearly emmeous or a 

m f e s r  mjusnce. 

Backeronad 

On June 12,2002, Plaintiff Spanish Broadcasting System, h c .  (“SBS”) sued Defendants Hispdnic 

Broadcasting Corporation C’NBC”) and Clear C h e l  Cmnrnunications, h. (TC”) for alleged violations 

of Sections One (“Secbon One”)’ and Two (“Section Two”)’ of the Sherman Antimt Act and state law. 

OnJuly31,2002,SBSamcndedirsComplainr.Defendafitsmovedtodismissarying thatSBShledtostate 

’ section  ne phibin. * * w q  con- combination in rht f~nn 0f-t m o t ~ ~ m s e ,  or conspiracy, in 
resnninr of w e  or commerce . . .” and penalizes “ e v a y  person who shall make 
combmation or conspiracy. . . declared to bc illegal.” IS W.S.C. 4 1 (wen 2002). 

c m c t  OI agagc UI 

Section TWO makes it a cnme for my ’person [to] monopolm, or attempr IO monopolize, or combine wih 
MY o h  pmon or prsons, to moaopolizt any part of rhc nade or commcrcc among the Sewn1 States , , .)( 15 
U.S.C. $ 2  (Wcst 2002). 
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Case No. 02-21755-cIvSHTZ 

a claim under the Sherman Act against either HBC or a w t  CC because: (1) SBS has failed to allege harm 

M compctiiion in g m d  in the nlevant make$ and against CC specifically because (2) CC is a non- 

comperitor in the relevant marker and does not effectively conhbl HBC. See &der at 5. Once the pwties 

fully ke fed  the motions, the Comt gave. the pmties one and me-halfmonth advance notice of oral argument 

on the motions m dismiss. On January 9,2003, the Corn conducted a two-hour oral argument which gave 

the Plaintiff an opportun~ty to “flesh out” its Amended Complaint. See Order at 1, n.1. Afk careful 

cwnsidaation of the Amended Complamt, the parties’ papers, and the oral ergumcnt, the Court dismissed 

SBS’s Amended Complaint based on its: (1) failure to allege injury to compedtion in general, and (2) CC‘s 

non-comperitor status in the relevant market. Id. at 5-6. The Court also noted that SBS alleged several 

internally mconsrstent positions including: (1) despite Defendants’ alleged PredatDry actionsi SBS had 

“expandedrapidly”; (2) that whileDefendants’ actions agamst SBS harmedthe consumer, the SBS andHBC 

merger of tbe two leading competitors in the relevant market did not harm competition; and (3) HBC and 

CC’s actions might benefit relevant market connunerr, because ‘‘those actions will keep the price €m the 

adverriser-the buyer in th[e] antitrust anaIyxi+low.’’~ at 19-20. 

In its Motion for Reconsideration, SBS argues that the Court clearly d by: (1) misconsrming the 

pleading standard for annhust injury; (2) concluding that a nm-competitor cannot be liable for a Shaman 

Act violation; (3) convehg  Defendants’ Motions TO Dismiss into Motions for Sununary Judgment; (4) 

consideringmanetsoutsideofthe fourcommoftheComplamt; and(5)dismissmgthe~asewithprejudice. 

Discussion 

Cornswill denyamotionfarreconsideratianunle~sthereis(1)~mDrveningchange inconuolling 

law; (2)  newly discovered evidence; or(3) theneed to correct cle~~orormanifestinjustice. Z.K. Marine, 

hc.. v. MN Architehs. 808 F. Sum. 1561, 1563 (S.D. I%. 1992) (It should nor ‘k used as a vehicle to 

Present authorities available a1 the time of the first decision or IO rertemte a ~ e n u p r ~ , o ~ l y  made, , , ’7 
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Cars No. 02-217SEcIv-SEITZ 

(emphsis added). “‘Nor &odd a motion for reconsideration serve as the occasion m tender new legal 

theories for the first time.’” fhaman v. Yukon Ellerw C m  ., 839 F.2d 407,414 (8d1 Cir. 1988) (citation 

omitted). Sirmlarly, a monm for reconsideration is not an o p p m i t y  ”to rethink what the Court already 

thought througbnghtly or wongly . . .* Z.K. Marine. 808 F. Supp. at 1563. SBS docs not pomt to any 

newly d i s c w e d  evidence or change m cmmlling case law. 

I- _Anj i~~ -P lerd iae  Standard 

First, SBS arguesthattheCourthldit tonhcightenedpleadin~requircmcntmshowantirmstinjury. 

To demonshatc that it had alleged injury to competition, SBS argues that its allegations were 

indistinguishable from those allegatimr found sufIicient in Full Draw M c t i o n s  v. Easton S m .  h., 

182 F.3d 745, 754 (10th Cir. 1999). Pls’ Mot. for Recons. at 6. SBS also reargues that Cam- 

Broadcasting Sysrem. Ltd. v. Cable & Wireless PLC supporn Its allegations. 148 F.3d 1080,108(237 (D.C. 

Cir. 1998). However, the Corn considned and re.jccted Plaintiff s a f m t  that Full h w  and Cnrribenu 

BroadcastinP applied IO SBS’s allegations. See Order at 1%13,n.19. 

II. CC s Non-Comoetftor for Relevant Market 

In if9 Amended Complaint, SBS alleged that CC, “2, and SBS axe all horizontal competitors for 

the relevant marker for S a m  One pwposes. Now, for the h t  he,’ SBS raises the argument  hat CC is 

in a vertical xlationship with HBC. Vatical combinations “are agreements, between firms occupying 

differentlwelsinrhec~ofdisbibutionofaspecificproducr.”~eaPMd Trading Com. v. JBTico. Inc., 924 

F.2d 1555,1569 (11th Cir. 1991) (emphasis added). Under Plaintiffs new l epl  thcory,Plaintiff doesnot, 

and cannot, allege that CC even disaibutes the s m e  product m the relevant market as HBC and SBS. 

According to SBS, CC distributes advertising on English-language radio and HBC distributes advertising 

SBS has also filed a proposed Second Amended Complainr. In c m m  key aspects, hen are facts lo thu 
proposed Sccond Amended Ccunplamt which are diamcuidly opposed IO the hcts m Ihc Amcnded Complaint. 
Such plu a p ~ t e  f a c d  plead;ngn grvcs the Comt pause. 
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-No. 02-21755-cN-SEITZ 

on Spanish-language mho. Therefore, SBS mproperly raises the '%meal relationship’’ argument for the 

first time m its motion for rffionndcratioh Even considering the argument, SBS’s argument fads because 

CC and HBC do not distribute the same specific product. 

In addibon, SBS argues that the Court erred when it cmcluded that non-competitors can never 

conspue to violate Section One. & Ders Mot. for Recons. at 8 (emphasis added). However, the Court 

made no such conclusion. As the opinion clearly states, as a mater of hw, based a Plaintiffs allegations, 

the Court determinod that a non-competitor cannot violate Section One when there is no vertical relationship 

or where the non-competitor does not join an ongoing conspiracy among compctitora. See Order at 13-14 

(emphasis added) (“[nlor, under thefacfi Pluinriffnlleger, does CC hrther an already existing conspiracy 

berwtmtwocompetirors.”). Therefore, CCcouldnotconspiretoviolate Sectionone. EvenSBS’spropo4cd 

Second Amended Complaint does not allege an already existing conspiracy between fwo competitors. 

CC is a non-compentur in rhe relevant market. Therefore, CC cannot atbempt to monopolize the 

relevant market and cannot be held liable for HBC’s actions unless SBS satisfies the state law standard for 

piercing the corporate veil. 17-18 (explaining standard for piercing corporate veil). 

Notwirhsmnding this a n t i a t  principIe, SBS again requests to add a conspiracy lo monopolize claim The 

Court has previously rejected this request. at 17-19 (discussing why SBS’s Section Two claim was 

insufficient and amendment would be futile) Aauatherm v. Fla. Power & Light CO., 145 F.3d 1258, 

1262n.4(1 I t h c i r .  1998)(“[e]quallyfatalroAquathcrm’sconspiracyalleganonisthe~thatnoaurhonty 

exists holding a defendant can conspire to monopolize a market in which it doesnot  compete.'^. 

m. 

ai 

Conversion of Motions to Dismiss into S 
Four Corners of the Co~lainvDirmissal with Preiudice 

SBS also contends that the Counconvmed the motions to dismiss mto summaryjudgnent motions, 

considered manem outside of the four comers of the Complamt, and m d  by dismissing SBS’s Amended 

Complaint with prejudice. SBS’s arguments are factually and legally without mmt. 

v Judement/ Considerine Matters Outside of 
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NO. 02-2175SUV-SElTZ 

After several attempts to amend its Complamt,‘ an extensive oral hearing, and carem Twiew ofthe 

proposed Second Amended Complaint, SBS cannot allege fact., to suwive dismissal. Therefbre, it is hereby 

ORDERED that Plaintiffs Corrected Motion for Reconsideration is DENIED. 

ORDERED m Miami, norida, this ~ 6 dayofAuguft,2003. 
L& 

CC: 

Mngiseate Judge Tcd E. Bnndstrn 
Rebut J. m e r ,  Esq., Fax: 914-749-8300 
Mark J. Heise, Esq, Fax: 305-539-1307 
Stephen D. Samala, Bq., Fax: 713-654-6666 
Michael Nacbwalter, Esq., Fax: 305-372-1861 
G. Inin Terrell, Eq.. Fax: 713-229-1522 
Larry D. Carlsoe, Esq., Fax: 214-953-6503 
Robert C. Josefsberg, Erq., Fax: 305-358-2383 

Distfict c o w  arc ”not required fo @ant a phariff leave to amend his c q l a i n t  sua q m e  when the 
pIamtiITwh0 is represcntcd by counsel. never fded a mobon to amend nor requested leave IO amend bcforc the 
tllslnct corn.” Wwnw v. Dsewciu Heavv Indnn. Amu. Corn.. 314 F.3d 541,542 (1 Irh Cir. 2002). The pcocedurc 
in tins CBSC was in harmony witb rhe mraesls YL h d i t y  and eflicicncy smounced in W a w .  Id 
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